
5986 Federal Register I Vol. .54, No. 24 I Tuesday,February7, 1989 / ProposedRules

5OCFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status for the Pygmy Sculpln, Cottus
pygmaeus

Ao~cY:FishandWildlife Service.
Interior.
ACTION: Proposedrule.

SUMMARY: The Serviceproposesto
determinethepygmysculpin,Cottus
pygmoeus.to bea threatenedspecies
undertheauthorityof theEndangered
SpeciesAct of 1973,asamended(Act).
This smallfish is known toexistin only
CoidwaterSpringandthespringrunin
CalhounCounty,Alabama.
Groundwatercontaminationand
restrictedpopulationrepresentmajor
threatsto this smallsculpin.Water
samplinghasrevealedlow levelsof
trichloroethylenein Coldwater Spring.
This proposal,if madefinal, would
implementtheprotectionof theAct for
thepygmy sculpin.TheServiceseeks
relevantdataandcommentsfrom the
public.

DATES: Commentsfrom all interested
partiesmustbereceivedby April 10.
1989. Publichearingrequestsmust be
receivedby March24, 1989.

ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theJackson,Mississippi,Field Office.
U.S. FishandWildlife Service.Jackson

Mall Office Center,Suite316, 300
WoodrowWilsonAvenue,Jackson,
Mississippi~9213.Commentsand
materialsreceivedwill beavailablefor
public inspection,by appointment,
duringnormal businesshoursat the
aboveaddress.
FOR FURTHER INFORMATION CONTACT:
JamesStewartat theaboveaddress
(601/965—4900orFTS490-4900).

SUPPLEMENTARY INFORMATION

Background

Thepygmy8culpinwasfirst collected
from ColdwaterSpring,CalhounCounty,
Alabamain 1963anddescribedin 1968

— (Williams 1968).This speciesrarely
exceeds45 millimeters(1.8 inches)in
total length.Theheadis large,body
moderatelyrobustandthe lateralline is
incomplete.Colorationvariesby sex,
maturity, andbreedingcondition,while
pigmentationis generallyconsistent
(Williams 1968).Pigmentationgenerally
consistsof up to threedorsalsaddles
andmottledor spottedfins. Juveniles
haveagrayishblackbodywith three
light coloredsaddles.With maturity,the
body colorbecomeslighter,with the
grayishblackcolor thatremainsforming
two darksaddles.In juveniles,thehead
is black,changingto whitewith small,
scatteredmelanophoresin adults. In
breedingmales,thedarkspotsin the
spinousdorsalfin enlargeandbecome
moreintenseandthe fin margin
becomesreddishorange.Theentire
bodybecomessuffusedwith black
pigmentwhichalmostcompletely
concealstheunderlyingpattern.The
breedingcolor of femalestendsto be
slightly darkerthanin non-breeding
females.

Theonlyknownpopulationof pygmy
sculpinsis in CoidwaterSpringandthe
springrun. ColdwaterSpringis
impoundedto forma poolof overone
acre,2 to 4 feetdeep(McCaleb1973).
Thespringrunis upto 60 feetwide and
500 feet long whereit is joinedby Dry
Creek.Below this confluence,thestream
is knownasCoidwaterCreekuntil it
joins ChoccoloccoCreek.Thespring
flows from thebrecciatedzoneof the
Jacksonvillefault in theWeisner
formation (Williams 1988, McCaleb1973,
Scottetal.,1987).Theaverageflow is 32
million gallonsper daywith afairly
constanttemperatureof 16 to 18 degrees
centigrade(6V to 64’F).Thebottom is
gravelandsandwith largerockswhere
thespringboilsoccur. Largematsof
vegetationarepresentin thespringpool
andalongtheedgesof thespringrun.
Waterexcessto needsoftheAnniston
WaterDepartmentflows overalow
weir damthat is approximately22 feet
wide, to form the springrun. The
downstreamlimit of thepygmy sculpin
populationoccursat the confluenceof
Dry Creek.This small streamdrainsthe
areaof AnnistonArmy Depotandof a
claymining operation.Waterquality
degradationhasbeena long-term
problemin Dry Creek.Historicrecords
arenot availableto documentif the
pygmy sculpinoccurredbelowthe
confluenceof Dry Creekprior to the
waterquality degradation.

TheCity of AnnistonownsColdwater
Spring,the springrun, and
approximately240 surroundingacres.
Thespringpool servesas theprimary
watersupplyfor Anniston.Theaverage
daily withdrawl by Anniston is 16.5
million gallonswith anaveragespring
flow of 31.2 million gallons(Scottet al.
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1987).Therechargeareafor Coldwater
Springis estimatedat 90 squaremiles.
This areaincludesportionsof Anniston
Army Depot,Fort McClellan,the Cities
of AnnistonandJacksonville,several
smallertowns,andprivatelands.

PreviousServiceactionson this
speciesinclude anoticeofreview on
March18, 1975 (40FR 12297),a proposal
to list thepygmysculpin andthreeother
fishesasendangeredwith critical
habitatonNovember29, 1977 (42FR
60765),noticeof extensionof the
commentperiodandpublic hearingon
February6, 1978 (43FR 4872),noticeof
withdrawalof critical habitaton March
6, 1979 (44FR 12382),reproposalof
criticalhabitatandnoticeof public
meetingon July 27, 1979 (44FR 44418),
noticeof withdrawal of proposedrule
on January24, 1980, (45FR 5782),and
noticesofreviewon December30, 1982
(47FR 58454),andSeptember18, 1985
(50FR 37958).Thepygmy sculpinwas
placedin category3Cfor the 1982
notice,andin category1 for the1985
notice.Category3C candidateswere
definedastaxathathaveprovento be
moreabundantorwidespreadthanwas
previouslybelievedand/orthosethat
arenot subjectto anyidentifiable
threat.In the1985notice,category1
candidatesaredefinedascomprising
taxafor which theServicecurrentlyhas
informationonhandto supportthe
biological appropriatenessof proposing
to list asendangeredor threatened.

Public meetingson the1977 listing
proposalwereheldin Birmingham,
Alabama,on March15, 1978,andin
Anniston,Alabama,onAugust28, 1979.
Numerousindividualsspokeat the these
meetingsbothfor andagainstthe
proposal.Theoppositionwasbased
uponthefearof economicimpactsand
lossof thespringasawatersupply.
Someindividualsexpresseddoubtthat
thepygmy sculpin wasconfinedto just
ColdwaterSpring.FormerGovernor
Wallaceopposedtheproposalto list the
pygmy sculpinandthreeotherfish
speciesbaseduponquestions
concerningthelisting procedures,and
thepotentiallyadverseeconomicimpact
thatheperceivedwould resultfrom the
listing of two speciesotherthan the
pygmy sculpin.TheAnnistonWater
WorksandSewerBoardopposedthe
proposalbecausethey did not believe
therewassufficientdatato supportthe
listing. The Servicediscontinuedefforts
to list thespecies,andon November29.
1979,2 yearsafterpublicationin the
FederalRegister,thespecieshadnot
beenlistedandwastherefore
automaticallywithdrawn from proposed
statusin accordancewith provisionsof
theEndangeredSpeciesAct,

Summaryof FactorsAffecting the
Species

Section4(a)(1)of the Endangered
SpeciesAct (16U.S.C.1531et seq.)and
regulations(50CFR Part424)
promulgatedto implementthelisting
provisionsof theAct setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto bean endangeredor
threateneddueto oneormoreof thefive
factorsdescribedin section4(a)(1).
Thesefactorsandtheir applicationto
thepygmy sculpin (Cottuspygmaeus)
areas follows:

A. Thepresentor threatened
destruction,modification,or curtailment
ofits habitator range. Thepygmy
sculpinis knownto exist in only
ColdwaterSpringandthespringrun. It
hasneverbeencollectedbelowthe
confluenceof Dry Creekafterwater
from thesetwo streamshascompletely
mixed.Thus, its presentrangeis alsothe
knownhistoric range.However,the
historic rangemay haveextended
downstreamoftheDry Creek
confluenceprior to theoccurrenceof
environmentalpollution asdiscussedin
FactorE. Thepygmy sculpinandits
habitatarethreatenedby theproposed
constructionof ahighwaybypassfrom
InterstateHighway20 to theCity of
Anniston.TheAlabamaHighway
Departmenthasidentifiedthree
alternateroutesfor theproposed
AnnistonBypass.Theearlyplanning
preferredroute(alternateone)is along
thesideof ColdwaterMountain
immediatelyaboveandto theeastof
ColdwaterSpring.Thesecondalternate
is to thewestof ColdwaterSpring.The
third alternateis anenlargementof the
existingroadimmediatelyadjacentto
andwestof ColdwaterSpringandthe
springrun(Carwile in litt.). All threeof
theseproposedroutespassthroughthe
rechargeareafor ColdwaterSpring
(Scottetal. 1987).Waterin subsurface
aquifersmovesalongfissures,faultsand
cracksin reachingtheaquifer andin
returningto thesurface.The recharge
areafor ColdwaterSpringis estimated
at 90 squaremiles andincludes
ColdwaterMountain.Constructionof
alternateonewill be alongthesideof
CoidwaterMountainandwill
undoubtedlyrequiretheuseof
explosivesin carvingout theroadway.
This useof explosivesmightresultin the
shiftingandclosingor cracksand
fissureswhichallow waterto surfaceat
ColdwaterSpring.An additionalthreat
posedby the completionof alternate
oneis theaccidentalspillageof toxic
substances.ColdwaterMountain is so
steepandthe underlyingrock
formationsof suchrelativelylow

permeabilitythat the susceptibilityfor
contaminationfrom themountainis low.
However,parallelto Coldwater
Mountain andin the valley, is the
JacksonvilleFault.Thevalleyhasa
thick residualmantlewith underlying
cavernouscarbonaterocksoverthe
Fault.This areais highly susceptibleto
contaminationbecausesinkholdsand
depressionson thelandsurfaceare
commonin partsof this rechargearea
(Scott et a!. 1987).Any accidentalspill
from theproposedroadwayinto this
highly permeableareawould likely
resultin rapidcontaminationof
ColdwaterSpringto thedetrimentof the
pygmy sculpin. Alternatestwo andthree
areto thewestofColdwaterSpringand
do not posethesamemagnitudeof
threatasalternateone.However,they
arestill within a portionof therecharge
areaandthepotentialfor contamination
by accidentalspillagedoesexist.

B. Overutilizationfor commercial,
recreational,scientific,or educational
purposes.ColdwaterSpringandthe
springrunareownedandprotected
from trespassingandcollectingby the
AnnistonWaterDepartment.As long as
this protectionexists,thisspecies
shouldnot be overutilized.

C. Diseaseor predation.Although the
pygmy sculpinmay beapreyspeciesfor
largercarnivorousfish andwater
snakes,andmay beafflictedby
diseasesandparasitescommonto fish,
thereis no evidenceto indicatethat
naturalmortalitiesfrom thesesources
areaproblemat present.

D. Theinadequacyofexisting
regulatorymechanisms.Theinadequacy
of existingregulatorymechanisms.The
Stateof Alabamarequiresascientific
collector’spermit if aspeciessuchas
the pygmy sculpinis to becollected.
This speciesis listedas threatenedby
theAlabamaNongameConference
(Mount 1986)andis designateda
nongamespeciesby theStateof
Alabama.Asa nongamespecies,it is
unlawful to possessmorethanfour
individualswithout a scientific
collectionpermit.The difficulty of
enforcingthepermitrequirementand
the priority demandsfor alaw
enforcementofficer’s timevirtually
eliminateanyprotectionfor this species.
Therefore,the most effectiveprotection
hasbeenprovidedby acooperative
agreementbetweentheAnniston Water
Works andSewerBoardandtheU.S.
Fish andWildlife Servi~’ethatno action
will be takenwhich would endangerthe
pygmy sculpin. While this goodfaith
agreementprovidesprotectionfrom
actionsunderthe control of theBoard, it
doesnot provideprotectionfrom water
contaminationandconstructionprojects
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discussedin FactorsA andE or from
otherfactorsbeyondtheBoard’s control.

E. Othernaturalor manmadefactors
affectingitscontinuedexistence.Water
contaminationis occurringin surface
waterandthesubsurfaceaquiferandis
affectingboth ColdwaterSpringandDry
Creek.Watersamplingon andadjacent
to the AnnistonArmy Depot(Depot)
indicateshexavalentchromiumis
dischargedto Dry Creekandthat
chlorinatedhydrocarbonsarein the
groundwaterat theDepot(Schallaet al.
1984). Schallaetal. concludethatthe
migrationof chlorinatedhydrocarbonis
not of immediateconcernbut mayhave
long-rangeimpacts.Trichloroethylene
occursin strongconcentrations(upto
120,000partsperbillion) in testwells on
AnnistanArmy Depotandup to 3.4
partsperbillion in ColdwaterSpring
(ESE1986).Samplingin 1988 didnot find
phenolsandhexavalentchromiumin
ColdwaterSpringyetthesechemicals
maybemigrating in theaquifersince
theyarefoundin testwells2 and4 on
theDepot.Shallowgroundwaterin the
areaof thesewells likely contributesto
therechargeof the Jacksonvillefault
zone(Kangas1987).Kangas’assessment
indicatesthatwateris lost from the
shallowaquiferbetweentheDepot
boundaryandtestwell 2. This indicates
thatwaterfrom theDepot’sshallow
aquiferis sinking to adeeperaquifer
andpossiblysurfacingat Coldwater
Spring.The 90 squaremile rechargearea
includesseveralpotentialcontamination
sources,includingachemical
manufactringindustry,Fort McClellan,
theCity of Anniston, at leastone
landfill, andtheproposedhighway
connectingInterstate20 andState
Highway202.

TheServicehascarefullyassessedthe
bestscientificandcommercial
informationavailableregardingthepast,
presentandfuturethreatsfacedby this
speciesin determiningto proposethis
rule. Basedon this evaluation,the
preferredactionis to list thepygmy
sculpinas threatened.Threatenedstatus
waschosenbecausethespeciesdoes
not appearto bein imminentdanger,but
it doesfacethreatswhich couldplaceit
in dangerof extinctionwithin the
foreseeablefuture.Critical habitatis not
designatedfor reasonsdiscussedin the
following section.

Critical Habitat

Section4(a)(3)of theAct, asamended,
requiresthat to themaximumextent
prudentanddeterminable,theSecretary
designateanyhabitatof a specieswhich
xs consideredto becritical habitatat the
sametime thespeciesis determinedto
beendangeredor threatened.The
Servicefinds that designationof critical

habitatis not prudentfor this speciesat
this timeowing to lackof benefitfrom
suchdesignation.No additionalbenefits
would accruefrom a criticalhabitat
designationthat donot alreadyaccrue
from the listing.

AvailableConservationMeasures
Conservationmeasuresprovidedto

specieslistedasendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohititions
againstcertainpractices.Recognition
throughlistingencouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.The EndangeredSpecies
Act providesfor possibleland
acquisitionandcooperationwith the
Statesandrequiresthat recovery
actionsbecarriedout for all listed
species.Suchactionsareinitiatedby the
Servicefollowing listing. Theprotection
requiredof Federalagenciesandthe
prohibition againsttakingandharmare
discussed,in part,below.

Section7(a) of theAct, asamended,
requiresFederalagenciesto evaluate
theiractionswith respectto anyspecies
thatis proposedor listedasendangered
or theatenedandwithrespectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagenycooperationprovisionof
theAct arecodifiedat 50 CFR Part402.
Section7(a)(4) requiresFederalagencies
to conferinformallywith theServiceon
anyactionthat is likely to jeopardize
thecontinuedexistenceof a proposed
speciesor resultin destructionor
adversemodificationof proposed
criticalhabitat.If aspeciesis listed
subsequently,section7(a)(2)requires
Federalagenciesto ensurethat
activitiesthey authorize,fund, or carry
outarenot likely to jeopardizethe
continuedexistenceofsucha speciesor
to destroyor adverselymodify its
criticalhabitat.If a Federalactionmay
adverselyaffecta listedspeciesor its
criticalhabitat,theresponsibleFederal
agencymustenterinto formal
consultationwith theService.

Federalinvolvementwith this species
is expectedto include theFederal
HighwayAdministrationrelative to
highwayconstruction,andthe
EnvironmentalProtectionAgencyand
Departmentof Defenserelativeto
pollutionof thesubsurfaceaquifer.

The Act andimplementingregulations
foundat 50 CFR 17.21 and17.31setforth
aseriesof generalprohibitionsand
exceptionsthatapply to all threatened
wildlife. Theseprohibitions,in part,
makeit illegal for anypersonsubjectto
thejurisdiction of theUnitedStatesto

take, import or export,ship in interstate
commercein the courseof acommercial
activity, orsell or offer for salein
interstateor foreigncommerceany
listedspecies.It also is illegal to
possess,sell, deliver,carry,transport,or
ship anysuchwildlife thathasbeen
takenillegally. Certainexceptions
would applyto agentsof theServiceand
Stateconservationagencies.

Permitsmaybeissuedto carryout
otherwiseprohibitedactivities involving
threatenedwildlife speciesunder
certaincircumstances.Regulations
governingpermits areat 50 CFR 17.22,
17.23,and17.32.Suchpermits are
availablefor scientificpurposes,to
enhancethepropagationorsurvival of
the species,and/orfor incidentaltakein
connectionwith otherwiselawful
activities.For threatenedspecies,there
arealsopermitsfor zoological
exhibition, educationalpurposes.or
specialpurposesconsistentwith the
purposesof theAct. In someinstances,
permitsmaybeissuedduring aspecified
periodof time to relieveundueeconomic
hardshipthatwould be 8ufferedif such
reliefwerenotavailable.

PublicCommentsSolicited
TheServiceintendsthatany final

actionresultingfrom this proposalwill
beasaccurateandaseffectiveas
possible.Therefore,anycommentsor
suggestionsfrom thepublic, other
concernedgovernmentalagencies,the
scientificcommunity, industry,or any
otherinterestedpartyconcerningany
aspectof this proposalarehereby
solicited.Commentsparticularlyare
soughtconcerning:

(1) Biological,commercialtrade,or
otherrelevantdataconcerningany
threat(or lack thereof)to this species;

(2) Thelocationof any additional
populationsof this speciesandthe
reasonswhy anyhabitatshould or
should not bedeterminedto be critical
habitatasprovidedby Section4 of the
Act;

(3) Additional informationconcerning
therangeanddistribution of this
species;and

(4) Currentor plannedactivitiesin the
subjectareaandtheir possibleimpacts
on this species.

Final promulgationof theregulation
on this specieswill takeinto
considerationthecommentsandany
additional informationreceivedby the
Service,andsuchcommunicationsmay
leadto adoptionof afinal regulation
thatdiffers from this proposal.

TheEndangeredSpeciesAct provides
for apublic hearingon this proposal,if
requested.Requestsmustbefiled within
45 daysof thedateof the proposal.Such
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requestsmustbemadein writing and
addressedto Field Supervisor(see
ADDRESSES section).

NationalEnvironmentalPolicy Act

The FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
PolicyAct of 1969,neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesActof 1973. as
amended.A noticeoutlining the
Service’sreasonsfor thisdetermination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).
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Author

The primaryauthorof this proposed
rule is JamesH. Stewart(see
ADDRESSES section).

List of Subjects in 50 CFR Part17

Endangeredandthreatenedwildlife,
Fish,Marinemammals,Plants
(agriculture).

ProposedRegulationPromulgation

Accordingly, it is herebyproposedto
amendPart17, SubchapterB of Chapter
I, Title 50 of theCodeof Federal
Regulations,assetforth below:

PART 17—[AMENDED]

1. The authoritycitation for Part17
continuesto readasfollows:

Authority: Pub, L 93—205,87 Stat.884; Pub.
L 94—359, 90Stat.911; Pub.L 95—632, 92 Stat.
3751; Pub. L. 96—159,93 Stat.1225; Pub. L 97—
304, 96 Stat.1411; Pub.L 100-478,102 Stat.
2306;Pub. L 100-653,102Stat.3825(18 U.S.C.
1531 etseq.);Pub.L 99—652, 100 Stat.3500;
unlessotherwisenoted.

2. It is proposedto amend§ 17.11(h)
by addingthefollowing, in alphabetical
orderunderFISHES,to theList of
EndangeredandThreatenedWildlife.

§ 17.11 Endangeredand threatened
wildlife.
* * * * *

(h) * * *

Species Vertebrate

StatUS when Critical special
Common name Scientific name range endangered ~ hsted habitat rules

threatened

Fishes

Sculpin, pygmy Coituspygmaeus U.S.A. Entire I NA 17.44(u)
(AL)

3. It is furtherproposedto addthe SewerBoardwill continueto use Dated:December22, 1988.
following asspecialrule to § 17.44(u). ColdwaterSpringasamunicipal water BeckyNortonDunlop,

§ 17.44 Specialrules—FISHES supply. Pumpagemayremoveall spring AssistantSecretaryfor Fish and Wildlife and
* * * * ~ flow in excessof six cubic feetper Parks.

second(3,888,000gallonsperday). [FR I)oc. 89—2859Filed2—6—89; 8:45 am]
(u) Pygmysculpin (Cottuspygmaeus).

TheCity of AnnistonWaterWorksand BILLING CODE 4310-55-U
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